SB 383-1— Filed 04/23/2003, 10:35

CONFERENCE COMMITTEE REPORT
DIGEST FOR ESB 383

Citations Affected: IC 23-1-29-4.5; IC 23-1-38.5-13.

Synopsis. Shareholder consent and entity conversion. Conference committee report for ESB
383. For a corporation not registered under the Security and Exchange Act of 1934, permits
controlling sharehol ders to authorize a corporate action by their written consent without prior
notice or meeting if subsequent noticeis provided to nonconsenting and nonvoting sharehol ders.
Allowsfor the use of el ectronic aswell aswritten consents. Permitsthe conversion of adomestic
other entity, such as alimited partnership or limited liability company, to a different domestic
other entity. Permits the conversion of aforeign other entity to a different foreign other entity.
(This conference committee report removes provisions providing for the issuance of
funding agreements by life insurance companies under certain circumstances.)

Effective: July 1, 2003.
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CONFERENCE COMMITTEE REPORT

MR. PRESIDENT:
Your Conference Committee appointed to confer with a like committee from the House
upon Engrossed House Amendments to Engrossed Senate Bill No. 383 respectfully reports

that said two committees have conferred and agreed as follows to wit:

that the Senaterecedefrom itsdissent from all House amendments and that
the Senate now concur in all House amendmentsto the bill and that the bill
be further amended as follows:

1 Page 1, delete everything after the enacting clause and insert the

2 following:

3 SECTION 1. 1C 23-1-29-4.51SADDED TO THE INDIANA CODE

4 ASANEW SECTION TOREAD ASFOLLOWS[EFFECTIVEJULY

5 1,2003]: Sec. 4.5. (a) Thissection doesnot apply toany cor poration

6 that has a class of voting sharesregistered with the Securitiesand

7 Exchange Commission under Section 12 of the SecuritiesExchange

8 Act of 1934.

9 (b) Unless otherwise provided in the articles of incorporation,
10 any action required or permitted by this article to be taken at a
11 shar eholder s meeting may betaken without ameetingand without
12 avoteif a consent or consentsin writing setting forth the action
13 taken are:

14 (1) signed by shareholders having at least the minimum
15 number of votesnecessary to authorizetheaction at ameeting
16 at which all shareholders entitled to vote were present and
17 voted; and

18 (2) delivered tothe corporation for inclusion in the minutes or
19 filing with the cor porate records.

20 (c) Unless the articles of incorporation provide that no prior
21 noticeisrequired, written notice of theproposed action containing
22 theinformation required by section 5 of thischapter must begiven
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1 totheshareholdersat least ten (10) daysbeforetheaction istaken.
2 (d) If not otherwise deter mined under section 7 of this chapter,
3 therecorddatefor determining shar eholder sentitled totakeaction
4 without ameetingisthedatethefirst shareholder signsthe consent
5 under subsection (b).
6 (e) Each written consent must bear the date of signature of each
7 shareholder who signsthe consent.
8 (f) A written consent is effective when, within sixty (60) days
9 after the earliest dated consent delivered to the corporation,
10 written consents signed by a sufficient number of shareholdersto
11 take action are delivered to the corporation, unless the consent
12 specifiesa different prior or subsequent effective date.
13 (g) For purposes of this subsection, " electronic consent” means
14 a telegram, cablegram, or other form of electronic transmission,
15 and" sign” or " signed” includesany manual, facsimile, confor med,
16 or electronic signature. The following apply to an electronic
17 consent:
18 (1) An €lectronic consent to an action to be taken may be
19 transmitted by a:
20 (A) shareholder; or
21 (B) person or personsauthorized to act for a shareholder.
22 (2) The date that an electronic consent is transmitted is
23 considered to be the date on which the consent is written,
24 signed, and dated for purposes of this section if the electronic
25 consent is delivered with information from which the
26 cor poration can deter mine:
27 (A) that the electronic consent was transmitted by a
28 shareholder or by a person or persons authorized to act for
29 a shareholder; and
30 (B) thedate on which ashareholder or an authorized per son
31 or personstransmitted the electronic consent.
32 (3) An €electronic consent is considered to be deliver ed when:
33 (A) the consent isreproduced in paper form; and
34 (B) the paper form isdelivered to the corporation.
35 (4) Notwithstanding subdivisions (1), (2), and (3), electronic
36 consents may be delivered to the corporation in any other
37 manner provided by resolution of the board of directors.
38 (5) A reliablereproduction of aconsent in writing may be used
39 instead of the original writing for any and all purposes for
40 which theoriginal writing could beused if the reproduction is
41 a complete reproduction of the entire original writing.
42 (h) Unless prior notice has been given to the shareholders as
43 provided in subsection (c), prompt notice of the taking of the
44 cor por ateaction without ameeting by lessthan unanimouswritten
45 consent of the shareholders must be given to those shareholders,
46 including nonvoting shareholders entitled to notice under this
47 article, who:
48 (1) did not consent in writing; and
49 (2) would have been entitled to notice of the meeting if the
50 record date for the meeting was the date on which the first
51 shareholder's signed consent was delivered to the cor poration
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under subsection (f).

(i) A document required to be filed under any other section of
thisarticleregarding the action consented to by the shareholders
under thissection must state, instead of any statement required by
another section of this article concerning any vote of the
shareholders, that written consent has been given in accor dance
with this section.

SECTION 2. IC 23-1-38.5-13, AS ADDED BY P.L.178-2002,
SECTION 99, ISAMENDED TOREAD ASFOLLOWS|[EFFECTIVE
JULY 1, 2003]: Sec. 13. (a) After conversion of a domestic business
corporation to a domestic other entity has been adopted and approved
as required by this chapter, articles of entity conversion must be
executed on behalf of the corporation by any officer or other duly
authorized representative. The articles must:

(1) set forth the name of the corporation immediately before the
filing of the articles of entity conversion and the nameto which the
name of the corporation is to be changed, which must satisfy the
organic law of the surviving entity;

(2) state the type of other entity that the surviving entity will be;
(3) set forth a statement that the plan of entity conversion wasduly
approved by the shareholders in the manner required by this
chapter and the articles of incorporation; and

(4) if the surviving entity isafiling entity, either contain all of the
provisions required to be set forth in its public organic document
and any other desired provisions that are permitted, or have
attached a public organic document, except that, in either case,
provisions that would not be required to beincluded in arestated
public organic document may be omitted.

(b) After the conversion of a domestic other entity to a domestic
busi ness corporation has been adopted and approved asrequired by the
organic law of the other entity, an officer or another duly authorized
representative of the other entity must execute articles of entity
conversion on behalf of the other entity. The articles must:

(2) set forth the name of the other entity immediately before the
filing of the articles of entity conversion and the nametowhichthe
name of the other entity is to be changed, which must satisfy the
requirements of IC 23-1-23-1;

(2) set forth astatement that the plan of entity conversion wasduly
approved in accordance with the organic law of the other entity;
and

(3) either containall of theprovisionsthat |C 23-1-21-2(a) requires
to be set forth in articles of incorporation and any other desired
provisions that IC 23-1-21-2(b) permitsto be included in articles
of incorporation, or have attached articles of incorporation, except
that, in either case provisions that would not be required to be
includedinrestated articlesof incorporation of adomestic business
corporation may be omitted.

(c) After the conversion of a domestic other entity to a different
domestic other entity hasbeen adopted and approved asrequired
by the organic law of the different other entity, an officer or
another authorized representative of the other entity must execute
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1 the articles of entity conversion on behalf of the other entity. The
2 articles must:
3 (1) set forth the name of the other entity immediately before
4 the filing of the articles of entity conversion and the nameto
5 which the name of the other entity is to be changed, which
6 must satisfy therequirementsof IC 23-1-23-1;
7 (2) set forth a statement that the plan of entity conversion was
8 approved in accordance with the organic law of the other
9 entity; and
10 (3) if thesurviving entity isafiling entity, either contain all the
11 provisions required to be set forth in its public organic
12 document and any other desired provisionsthat are per mitted
13 or have attached a public organic document, except that, in
14 either case, provisions that would not be required to be
15 included in a restated public organic document may be
16 omitted.
17 (d) After the conversion of a foreign other entity to a domestic
18 busi ness corporation has been authorized as required by the laws of the
19 foreign jurisdiction, articles of entity conversion must be executed on
20 behalf of the foreign other entity by any officer or authorized
21 representative. The articles must:
22 (1) set forth the name of the other entity immediately before the
23 filing of the articlesof entity conversion and the nameto which the
24 name of the other entity isto be changed, which must satisfy the
25 requirements of IC 23-1-23-1;
26 (2) set forth the jurisdiction under the laws of which the other
27 entity was organized immediately before the filing of the articles
28 of entity conversion and the date on which the other entity was
29 organized in that jurisdiction;
30 (3) set forth astatement that the conversion of the other entity was
31 duly approved in the manner required by its organic law; and
32 (4) either containal of the provisionsthat |C 23-1-21-2(a) requires
33 to be set forth in articles of incorporation and any other desired
34 provisions that IC 23-1-21-2(b) permitsto be included in articles
35 of incorporation, or have attached articles of incorporation, except
36 that, in either case, provisions that would not be required to be
37 includedinrestated articlesof incorporation of adomestic business
38 corporation may be omitted.
39 (e) After the conversion of a foreign other entity to a different
40 foreign other entity hasbeen authorized asrequir ed by the laws of
41 the foreign jurisdiction, the articles of entity conversion must be
42 executed on behalf of the foreign other entity by any officer or
43 authorized representative. The articles must:
44 (1) set forth the name of the other entity immediately before
45 the filing of the articles of entity conversion and the nameto
46 which the name of the other entity is to be changed, which
47 must satisfy the requirementsof IC 23-1-23-1;
48 (2) set forth thejurisdiction under the laws of which the other
49 entity was organized immediately before the filing of the
50 articles of entity conversion and the date on which the other
51 entity was organized in that jurisdiction;
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(3) set forth a statement that the conver sion of the other entity
was approved in the manner required by itsorganic law; and
(4) if thesurviving entity isafiling entity, either contain all the
provisions required to be set forth in its public organic
document and any other desired provisionsthat are per mitted
or have attached a public organic document, except that, in
either case, provisions that would not be required to be
included in a restated public organic document may be
omitted.
ey (f) The articles of entity conversion must be delivered to the
secretary of statefor filing and take effect at the effectivetimeprovided
inIC 23-1-18-4.
fe} (g) If the converting entity is a foreign other entity that is
authorized to transact business in Indiana under a provision of law
similarto1C 23-1-49, itscertificate of authority or other type of foreign
qualification is canceled automatically on the effective date of its
conversion.
(Reference isto ESB 383 as printed March 28, 2003.)
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